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INDIGENOUS CONSERVATION TITLE BILL 2007 
Second Reading 

Resumed from 26 September. 

MR G. SNOOK (Moore) [10.03 am]:  I am the lead speaker for the opposition on the Indigenous Conservation 
Title Bill 2007.  The opposition will be putting its position and giving its consideration during debate in this 
place on this quite complex, groundbreaking and unprecedented legislation.  That is precisely what this 
legislation is.  Most of us are very familiar with freehold title in fee simple, and what it means.  It is an alienable 
title that allows people to buy, possess, sell and trade land.  This piece of legislation brings in another description 
of fee simple.  In fact, the title is commonly referred to in briefing papers and explanatory notes as a hybrid.  In 
1975 the Racial Discrimination Act was enacted.  Subsequent to that, in 1995 the federal legislation on native 
title was also enacted.  During that period between 1975 and 1995 states that controlled and administered land 
within their boundaries continued to function in the normal course of their duties by acting, administering and 
making decisions on lands.   
In 1977 the state government of Western Australia gazetted Rudall River National Park.  I am led to believe that 
at about that time the Gibson Desert Nature Reserve, which is to the south-east of Rudall River National Park, 
was also gazetted.  Once that act came into being, it triggered the extinguishment of native title over the gazettals 
of those parks from unallocated crown land to A-class nature reserves.  Therefore, under the native title 
legislation and the Land Administration Act 1997, the state of Western Australia was liable for compensation.  
This put the state in a situation in which it would have to address compensation liability claims by native title 
claimants.  Under our Westminster system and our system of law in Western Australia and Australia, those 
claims for compensation would normally be lodged in the various courts at the state or federal level to seek 
redress to the claim that those Aboriginal people, the Martu people and the Gibson Desert people, would have 
and their right to compensation under the legislation.   
The handing down of the determination under the Native Title Act was noted.  In fact, Justice French of the 
Federal Court of Australia, who made the consent of determination of this exclusive possession of native title 
within the Martu area, noted that Rudall River National Park, reserve 30467, was excluded from that 
determination of native title claim.  That was done on the basis, as I said earlier, of the Native Title Act 1993, 
which saw that claim over that land extinguished.   
The state faces the challenge of trying to satisfy the native title claimants within those two areas, the Martu area 
and the Gibson Desert area.  In fact, this legislation will try to find a balance between the state meeting its 
responsibility to address the compensation claim and, as members on this side of the house believe and as the 
vast majority of people in Western Australia believe, encouraging opportunities for development and for the 
future for people with a nomadic, hunter-gatherer lifestyle so that they can fit into modern society, with all the 
difficulties of that transition.  This legislation will provide opportunities to address that issue and, more 
prominently, the compensation claim.  We have a distinct problem.  Philosophically, we on this side of the house 
believe that they are two separate issues.  In fact, the full value of the compensation determined by a court may 
not be met by this negotiated method for a settlement agreement for Aboriginal people, who under the law have 
a due right to full and proper compensation. 
Another aspect of the legislation that concerns the opposition is the way that negotiations have been conducted to 
this point.  Under this legislation, the land will not be in fee simple freehold but will have a restrictive covenant 
on it, which means that it cannot be sold or leased, and it cannot be transferred from the people to whom the land 
has been prescribed to be given.  According to information that has been given to me, Rudall River National 
Park is the largest national park in Western Australia.  As I have said, it was gazetted in 1977.  This legislation 
will cancel the A-class reserve status, which is a fairly high category for a national park, and all the conservation 
protections over the land.  This position is unique and, I believe, unprecedented.  Additionally, the legislation 
will create a new methodology to address the liability and the compensation that a court can determine, which, 
under the law, is the responsibility of the state.  However, it is my strong view that we need to do something to 
create opportunities and a future for Aboriginals in the remote and desert regions of this state, so that they can 
capitalise on their culture, heritage and traditions, which to a large degree are still practised and held in high 
regard in their society.  That hunter-gatherer lifestyle and culture appears attractive and interesting to prospective 
visitors and tourists.  I see a great commercial opportunity that Aboriginal communities can capitalise on.  They 
would be able to retain their connectivity to the land.  They would be able to retain their culture and traditions 
formed over 30 000 or 40 000 years.  They would be able to create job opportunities in the management of 
culturally based commercial activities that they would determine the broader community and international 
visitors could enjoy. 
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I concede that this legislation is well intended.  We are trying to address the problems and issues that have been 
created by federal legislation, not by the state or the people of Western Australia.  I believe that the federal 
government has responsibility for all these complicated matters of law, compensation and land management.  
The intent of the native title legislation should be met fully by the federal government.  In 1994-95, when the 
Native Title Act was gazetted and came into effect, a raft of issues and problems were created in the wash-up.  
Members will recall that in the years leading up to this legislation and in the years after it came into effect, there 
were warnings from the legal fraternity and the general public about what may happen as a result of the 
groundbreaking federal Native Title Act.  Now, at great cost to this state, we are being held responsible for 
working through this very difficult and complex arena.  We need to be careful that, as we legislate at a state level 
to patch up and address the issues created by federal legislation, we do not continue to legislate ad nauseam to 
patch up and address a range of legal and claimant issues that the federal government says are the state’s 
responsibility.  That is grossly unfair and inequitable particularly for Western Australia because of its 
geographical dimension and the vast remote areas where Aboriginal communities still practise traditional 
cultural activities to retain their heritage in a modern society.  I believe that we will still have to pass additional 
legislation.  I put it to the house: is that the right way to go?  We are trying to address both issues collectively in 
this one piece of legislation.   

We need to be very mindful of the direction that we are to go because, at the end of the day, we may solve the 
legal compensation responsibility issue, but what about the other part of what we are all trying to achieve, which 
is to improve the welfare, future and opportunities of Aboriginal communities?  That is a very important point.  I 
think that we do not and should not mix the two issues together.  I would like to flag that within this place there 
would not be too many of us who would have visited both areas.  To give an idea of the dimension of these 
areas, the Rudall River National Park as it is now is nearly 13 000 square kilometres.  In fact, it is 12 838 square 
kilometres.  As I said, it is the largest one.  The native title land surrounding that is about 136 000 square 
kilometres.  We are looking at something of massive dimensions.  The Gibson Desert Nature Reserve, which is 
to the south east of the Rudall River area, is 29 400 square kilometres.  It is larger again than the Rudall River 
area.  The native title land around that area is approximately 158 000 square kilometres.  These are massive areas 
that these people have been given full possession of under the Native Title Act. 
Mr E.S. Ripper:  For which their title has been recognised. 

Mr G. SNOOK:  Yes.  I have no issue with that at all, minister; no problem whatsoever.  Please do not 
misrepresent or misinterpret what I am saying.  What I am trying to do is to put into people’s minds the fact that 
not only is this unprecedented legislation, but also it is complicated.  My understanding is that we are trying to 
address the primary reason - which I pick up from the explanatory notes and briefings - for this bill, which is the 
state’s liability for compensation.  That is fine; that has to be addressed.  On the other hand, we are also creating 
a lease-back arrangement with the state government with this new fee simple land title.  It is the only way it can 
go because that is the way this legislation is structured.  I understand that the object is to give the people of the 
two areas their ownership; however, there is a joint management arrangement that will allow them to run the 
park.  That part of the object has great merit.  As I said before, we will all do all we possibly can to increase 
future opportunities for these people. 
Dr K.D. Hames:  Can the member explain again: if the payment by the community in fee simple shows that they 
own it, who are they paying the lease to and for what?  I forget what you told us. 

Mr G. SNOOK:  To further clarify the explanation, member for Dawesville, there will be in the Rudall River 
area, which is the main park area - 

Dr K.D. Hames interjected. 

Mr G. SNOOK:  I am getting to that.  The park itself is 12 800 square kilometres.  Within the park boundaries 
there are currently two Aboriginal communities, the Punmu and the Parnngurr.  They are functioning there - I 
would assume without coverage under current legislation.  That is traditionally where they have always been; the 
park was made around them.  As such, the communities are functioning within the national park, which is not the 
norm.  Those two community areas are designated at about 78 square kilometres.  They are called community 
living areas.  They will have their fee simple freehold title, but it will be separate in identification from the 
broader area of the national park.  It is proposed that the national park will be leased back, but not the 
community areas.  As I understand it, they remain their titled property, and are not included in the lease-back 
area.  It is proposed that moneys be made available.  In fact, it has been identified as $15 million for Rudall 
River over 15 years.  The lease would be a 99-year lease, which is as it is offered now.  That is the offer that will 
be put on the table once this legislation is passed, but it will not be signed off until it is accepted by negotiation 
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with the communities.  This is the first step.  They will have $1 million a year for 15 years, which will be paid in 
the form of a lease.   

Lots of questions arise about what other money would be required for the management and upgrade of the park.  
Obviously, infrastructure development would not come out of that money.  Additional money would need to be 
put in.  There will be a joint management arrangement not dissimilar to that for Karijini, in that the state 
government will put in funds, and the $15 million will be the lease money.   

Gibson Desert Nature Reserve will be treated similarly.  There are no communities on the nature reserve 
currently.  It will be treated similarly to Rudall River National Park, with the exclusion of the two community 
areas.  It will be funded or leased at $5 million over the next 15 years.  That is how it will function.  In that part 
of the legislation, the government is endeavouring to do the right thing by giving opportunities and meeting the 
compensation arrangements.  We must remember that this is all still open to negotiation.  Could additional 
moneys be required for a cash settlement as well as the land transfer arrangements?  I raise that as an issue. 

I will get back to my point about who has been to the areas.  I think the member for Dawesville would have been 
there as a minister. 

Dr K.D. Hames:  Yes. 

Mr G. SNOOK:  I think the member for Central Kimberley-Pilbara may have been there.  I wonder how many 
members of this house would have travelled to one or both of those areas.  I have been through the Gibson 
Desert Nature Reserve, travelling through those remote areas on the Gunbarrel Highway.  I passed some very 
interesting land forms.  I have also been down the Canning Stock Route, which runs adjacent to the Rudall River 
but not into the Rudall River National Park.  I think it would be of great benefit to this place if a working group 
or a group of members of Parliament could travel to those regions, look at them, meet with the people, get a feel 
for the area, see what it actually entails, and hear what the aspirations are of these two communities and the 
communities that surround the area.  I think that would be of great benefit. 

Dr K.D. Hames:  Do you want to say that again, because the minister was in conversation? 

Mr G. SNOOK:  I am suggesting, minister, that not many people in this house would have visited, let alone met, 
many of the communities up there.  I have travelled on the Gunbarrel Highway and through the Gibson Desert 
Nature Reserve on a number of occasions and it has been quite an interesting experience.  I have not been to the 
Rudall River National Park but have passed it when travelling on the Canning Stock Route.  

The importance of this bill and its groundbreaking Indigenous conservation title mean that it is vital that a 
standing committee or, at the very least, a working party from this place should go to the area and report back 
before we move forward, to make sure that we all have a good grasp of what will actually happen and of the 
aspirations of those Aboriginal communities.  I firmly believe that the most important benefits that can flow 
from this will be the improvement in the opportunities and futures for those communities.  It would give them 
something to aspire to and allow them to continue to hold on to their culture and tradition and yet, by their own 
call, enable them to capitalise by offering a very appealing cultural experience, particularly to overseas visitors 
and people in high-income brackets around the world.  That type of development would create jobs, career 
opportunities and specialist opportunities through its administration and commercial activities.  

We can address this problem in another way; that is, the matter should be principally negotiated on a broader 
range of issues.  If there were adequate funds and an adequate proposal based on future opportunities for those 
people, it could get them off the treadmill that they appear to be on.  I am not aware of instances in those areas 
but, sadly, I am aware of the highly publicised issues in the Halls Creek, Fitzroy Crossing and Kimberley areas.  
We must break that cycle.  We must do more meaningful things, and more expensive things in dollar terms, to 
get rid of that terrible treadmill that those people are on.  I personally understand the meaning that land holds for 
Aboriginal culture, but at the end of the day that will not solve the problems that they face in the future.   

We must have a fresh, new approach to this issue.  The emphasis should be taken away from the necessity to 
address the liability problem that we face with compensation and focus on a new direction.  If we do not do this, 
we will continue to make new laws to try to bandaid and patch up the problems that are created by the federal 
legislation.  That is not a good thing.  We should come into this place and make positive laws that create great 
opportunities and benefits, not try to solve what is a serious and potentially expensive issue but one which really, 
as I see it, is a side issue arising out of the federal legislation; that is, compensation.  We have been informed that 
another nine such A-class reserves or areas of national park status might possibly be subject to this type of 
negotiated outcome.   
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To downgrade the conservation value of our national parks is of no benefit to anybody.  It is of no benefit to the 
Aboriginal community, it is of no benefit to the broader community in Western Australia, and it is no benefit to 
the environmental aspirations that the classification of those parks is trying to obtain.  However, that is exactly 
what this legislation will do.  This legislation will downgrade the conservation status of the Rudall River 
National Park and the Gibson Desert Nature Reserve.  It will allow communities to carry on activities in those 
parks that are unacceptable or banned in the majority of cases in any other national park.  I do not think that 
needs to occur.  Cultural activities and matters of tradition, custom and law should be exclusive to Aboriginal 
peoples in those national parks, but the conservation status should remain because that, in conjunction with the 
commercial prospects of promoting their culture, tradition and lifestyle to a broader international community, 
with the national park status, will give great selling power and promotional opportunities to them.  However, the 
conservation status of those parks will be downgraded and put aside and this new Indigenous conservation title 
will be attached to them.  I do not think that is the right way to go.  I am opposed to it.  I think there is a better 
way to go through negotiation by saying to those communities that there is a better plan and future and the 
prospect of giving their children the opportunity of having the best of both worlds.  That means retaining their 
culture, heritage, traditions, customs and law, yet capitalising on modern society’s commercial world by their 
being able to lease, manage, control and operate a national park that people will be able to visit.   

Some very serious thinking needs to be done about this legislation.  We must try to move away from what has 
traditionally been done, which is to try to solve the problem we find ourselves facing by saying that as a result of 
the Native Title Act we will now give the Aboriginal communities entitlement to the land.  We have, and have 
had, heaps and reams of evidence before us that show that that in itself in one way has not succeeded and is not 
achieving the outcomes and fulfilling the aspirations of Aboriginal people.  We must have a fresh look at it.  If it 
means that this state, under the federal legislation requirements, is found to be financially responsible for 
meeting that compensation payment, I say so be it.  It is wrong that the commonwealth makes a law, walks away 
from it and then says to the states that manage the land that it is now their baby and they can fix it.  I believe that 
as part of the negotiations we should bring to the attention of the federal government its responsibility.  
Currently, the federal government is taking action to try to address the issue that Aboriginal communities are 
facing around the nation, particularly in the Kimberley.  By doing that, I think the commonwealth is 
acknowledging that it has some responsibility.  However, I do not see the situation changing, regardless of which 
party is in power at the end of November, because we need to look at this on a national basis.   

If we are really serious about all the issues that have been raised here this morning, we should take a fresh look 
at this issue.  We should hold off making a decision until members of this place, through a working party or a 
committee, have gone to see firsthand what the situation is and heard firsthand what the communities wish to 
achieve and what they see the future holding for them as a result of this.  I do not believe that this bill in its 
current form will solve the long-term problems faced by the Aboriginal communities for which we as a state and 
nation are responsible.   

I reiterate that we on this side of the house are opposed to the downgrading of the A-class reserve status of the 
national park and nature reserve.  If this bill in its current form is passed, where will this style of settlement of 
the state’s compensation liability end in terms of other reserves?  It is not equitable.  We should not try to solve 
these problems on this basis.  If it is part of a management agreement and money being allocated to make that 
aspect work, that is where the commonwealth should come in, and if we have to get out the chequebook because 
of a court determination, then so be it.  Let us not compromise what we all wish to achieve in terms of the 
benefits that we want to see flow by saying that this solves our liability.  That is not right.  I understand where 
the Minister for Indigenous Affairs and the government are coming from.  However, we are concerned that we 
are selling out and doing a deal despite the fact that those Aboriginal communities see the importance in the 
land, which is respected.  However, what about the future?  The welfare handout mentality that we have used to 
address that problem will go on forever with terrible increasing social consequences.  That would happen in any 
society.  History will show where that has happened in different societies around the world.  We must create 
better prospects and opportunities for Aboriginal people.   

A number of other members on this side of the house wish to debate this bill and they will cover a number of 
different aspects.  As the lead speaker for the opposition, I have genuinely expressed my views, which are in line 
with the views of the opposition, about how we can solve the issues that this complex legislation is trying to 
solve.  I flag the fact that the opposition will be moving a number of amendments to reflect the comments I have 
made in my speech to try to achieve a better result with this legislation.  I know that the Minister for Indigenous 
Affairs and members on the other side of the house will say that if we do not have this new Indigenous 
conservation title in fee simple, it will cut the legislation and what has been negotiated thus far.  We must stand 
up as a Parliament and be genuine about the most important aspect of this legislation, which has nothing to do 
with compensation or a trade-off to sign a piece of paper and to get a done deal to save us millions.  We should 
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not be doing that; rather, we should be putting those millions into perpetual lease arrangements for Aboriginal 
communities to give them control and management of that land, because they are currently using it.  It is a 
remote area and it is not likely to be visited by many people between now and the end of summer.  No doubt the 
heat in that region over summer will temper the keenness of members who wish to be a part of a working party 
or standing committee that visits that area.  However, I do not believe that the heat should deter members from 
visiting the region.  A little heat does not do any of us any harm.   

Mr B.S. Wyatt:  Will the working party, and the amendments that you will move, deal with issues of land tenure 
or with broader Aboriginal issues? 

Mr G. SNOOK:  I think it should look at the broader issues.   

Mr B.S. Wyatt:  So is that beyond the land tenure issues?   

Mr G. SNOOK:  I think so.  Members must remember that this legislation is groundbreaking and 
unprecedented.  This bill is a genuine attempt - it is not one that the opposition entirely agrees with - to try to 
address the two issues.  The minister acknowledged in her second reading speech and in the explanatory notes 
that the main issue is the state’s liability for compensation that has been created by federal legislation.  That 
should not be the main issue.  It is too important.  It would be irresponsible of us to ask how big a cheque the 
Aboriginal people want, to sign that cheque and to ask them to go away.  We have a unique opportunity to put 
this issue in the right context so that the communities feel comfortable that they are getting - remember that 
everything is a compromise - the maximum benefit culturally and from their understanding of what the lands 
means to them.  I understand that they want it included in broader native title land.  However, they are accepting 
it in a different form, because they cannot sell it or trade it, which is the same with native title claim areas.  That 
is what has been accepted.  We should look at that aspect in a different form as part of the negotiated settlement 
so that the dollars go into the creation of new commercial opportunities that will get real money into the 
communities to provide fantastic opportunities.   

Mr B.S. Wyatt:  At the end of the day, the issue of compensation is about a dollar amount.  In terms of the title, 
do you see a broader analysis of something that can be borrowed against?   

Mr G. SNOOK:  There are lots of opportunities.  It is important that a working group or committee visit the 
region to explore those opportunities, and report to Parliament.  I do not suggest that as a delaying tactic.  

Mr B.S. Wyatt:  I am curious about how that would sit with your concerns about downgrading the A-class 
reserve.  

Mr G. SNOOK:  Fundamentally, the opposition does not agree with the downgrading of the A-class reserve.  
That status should remain.  

Mr B.S. Wyatt:  So you do not think that this bill protects -  

Mr G. SNOOK:  There is not enough in it.  The member for Victoria Park and the Minister for Indigenous 
Affairs will probably argue that it does.  Some people have no knowledge of this area and the function of A-class 
reserves.  However, when they see a national park, they know what that means.  People know what Yellowstone 
means; indeed, Yellowstone National Park is the oldest national park in the world.  That is really the jewel in the 
crown of opportunity for Aboriginal communities.  If we downgrade the status, we will lose a lot of future 
commercial opportunities.   

Mr B.S. Wyatt:  So your concern is how we can create a title, whatever it may be called - tell me if I am wrong - 
that takes better account of the opportunity of having this economic development.   

Mr G. SNOOK:  Absolutely.  That is what we need to do.   

Mr E.S. Ripper:  At the same time, you don’t want to change in any way the A-class status of the national park.  
Is it possible to achieve those things?   

Mr G. SNOOK:  We really need to explore that.  Karijini is a working example of a joint management 
arrangement, but under the current legislation.  We are considering new legislation to achieve the direction that 
the government wants to take, and I understand what it is trying to achieve.  We should look at creating an 
alternative model that gives special arrangements to those Aboriginal communities.  These communities need to 
feel that the land is under their control.  To a degree, as it is structured, native title goes part of the way.  I am not 
sure, but probably they would like more.  I am only assuming that.  If that has been accepted, acknowledged and 
received, and considering that this is the first attempt to move away from land titling as we have known it for in 
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excess of 150 years in this state, why can it not be under a different format to achieve a better outcome for not 
only the environment and Aboriginal communities, but all Western Australians?   

MR C.J. BARNETT (Cottesloe) [10.51 am]:  I am pleased to have the opportunity to make some comments on 
the Indigenous Conservation Title Bill 2007.  I am not aware whether there has been any media reporting on this 
bill to this stage.  I hope there will be because, in my opinion, this bill has potentially far-reaching implications.  
It could be one of the most significant pieces of legislation to come before this house for several years.   

I have broad sympathy for the objectives of this bill, as I understand them; that is, to give a wider recognition 
and application of the traditional rights of Aboriginal communities in these areas.  I also recognise that in 
addition to their traditional rights, they now have a degree of legal right, given the awarding of native title to 
surrounding areas and the comments by Justice French to the extent that native title would have been awarded in 
these two park areas had it not been that they have already been vested as a national park and nature reserve.  I 
am sympathetic to the objectives of the bill and I do not criticise either the government or the minister for that.  
However, I have difficulty with the way in which this bill seeks to achieve these objectives.  As the bill stands 
now, I cannot support it, although I would like to be in a position to be able to support a fair and just settlement 
over these areas.   

The bill particularly relates to the status of Rudall River National Park and the Gibson Desert Nature Reserve.  It 
also relates to the issue of native title as it applies to the traditional owners; that is, the Martu people in Rudall 
River National Park and the Ngaanyatjarra people in the Gibson Desert Nature Reserve.  One reason that this 
matters is simply the size of the areas we are talking about.  I am relying on the figures quoted by my colleague 
the member for Moore, which I am sure are accurate.  In his speech, which members just heard, he said that 
Rudall River National Park occupies an area of 12 800 square kilometres and the area of exclusive native title 
that was granted surrounding Rudall River National Park is an area of 136 000 square kilometres.  The Gibson 
Desert Nature Reserve occupies an area of 29 400 square kilometres and the exclusive native title area granted 
around it is a massive 158 000 square kilometres.  With the assistance of the member for Churchlands and her 
diligent and highly competent research skills, she has been able to inform me that the area of Tasmania is 
68 300 square kilometres.  In other words, Rudall River National Park and the Gibson Desert Nature Reserve are 
approximately two-thirds the size of the state of Tasmania.  The total native title area that has been granted by 
the Federal Court around these two reserves is 294 000 square kilometres, or a little over four times the size of 
the state of Tasmania.  We are dealing with a fairly significant piece of legislation.  We are talking about 
changing the ownership rights for, at a minimum, an area two-thirds the size of the Apple Isle, Tasmania. 

Mr E.S. Ripper:  One of the native title determinations in Western Australia is four times the size of Belgium.   

Mr C.J. BARNETT:  I am not surprised, having been to Belgium a few weeks ago.  One can kick a football 
from one end to the other.   

The native title areas are vast, but we are specifically talking about two areas - Rudall River National Park, 
created in 1977, and the Gibson Desert Nature Reserve.  They are areas of national park that are part of the 
state’s conservation estate.  The government is proposing to affect the title of those areas, which have a 
combined area of 42 200 square kilometres, or approximately two-thirds the size of the state of Tasmania.   

In September 2002 in the Federal Court, Justice French, in a consent decision, determined that the traditional 
owners, in both cases, held exclusive possession native title to surrounding areas.  He made comment that had 
Rudall River National Park and the Gibson Desert Nature Reserve not been created as A-class reserves, thereby 
extinguishing native title, he would have awarded native title over those areas.  That clearly created an 
expectation amongst the Indigenous communities in those areas.  Because the reserves were created between the 
passing of the Racial Discrimination Act 1975 and the commonwealth Native Title Act 1994, the state is 
potentially liable for compensation because the establishment of those reserves extinguished native title.  
Therefore, a liability fell on the state.  At some time or other the state has to deal with that liability or 
compensation issue.  There are two ways to go about that: firstly, let it be fought out in the courts and, 
ultimately, a decision will be made; and, secondly, as this government has pursued, go down the path of 
settlement.  The agreed settlement approach has been broadly successful and it is appropriate to do that rather 
than have a drawn-out court dispute.   
It has been said previously in this debate that we should not confuse the two issues.  One issue is compensation 
for native title.  The second issue is the status of national parks.  Perhaps I could add a third; that is, what, if any, 
Indigenous rights should apply in areas of national park.  Not only is it important for Rudall River National Park 
and the Gibson Desert Nature Reserve, but also it is potentially important for all national parks and conservation 
areas throughout Western Australia.  It is an extraordinary issue for the ownership, operation, management, 
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access and visitation to national parks.  Hence, I am somewhat surprised that there has been so little public or 
media attention on this issue.   
The main point of this bill should not be forgotten.  The bill, from the beginning, the middle and the end, sets out 
to cancel the A-class status of the two parks.  It is a fair and proper thing for government, in its executive power, 
to sit down and negotiate a compensation settlement.  However, to propose as part of that settlement to change 
the status of a national park is not within the power of the executive arm of government.  It becomes an issue for 
the Parliament and that is the reason the legislation is before the house.  I put it to the Deputy Premier that I 
doubt that the Parliament will agree to change the A-class status of a national park.  I understand that it has been 
proposed to settle the liability issue, but I, for one, will not vote in this house to change the status of a national 
park.  That is of fundamentally greater importance not only for Rudall River National Park or the Gibson Desert 
Nature Reserve, but also potentially for other parks around the state.  Although I agree with what the government 
is setting out to achieve, I do not agree with the way it is going about it.   

Mr E.S. Ripper:  Have you ever voted for an area to be excised from a national park? 

Mr C.J. BARNETT:  Yes, I have, and an area was excised from Rudall River National Park around the Kintyre 
uranium reserve.  I was part of the government that made that decision and it went through its process.  National 
parks can be changed, and there will always be public debate about that.  The exclusion area in Rudall River 
National Park coincided with a much larger expansion of Rudall River National Park itself.  However, that was 
an issue some time ago. 

I therefore see these as quite different issues.  Indeed, to cancel an A-class reserve status of a national park and to 
replace it with an inalienable title called an Indigenous conservation title will create a precedent and a whole new 
fabric in the land title system of Western Australia.  Parts of the compensation that are proposed to be delivered 
through this bill involve not only the granting of this Indigenous conservation title, but also the state leasing back 
the national park.  Therefore for the first time Western Australia will give away and then lease back a national 
park, effectively from itself, and will pay compensation for leasing it back of $15 million over a 15-year period, 
and $5 million compensation over a 15-year period for the Gibson Desert Nature Reserve. 

The bill also creates two community living areas comprising 78.5 square kilometres.  That sounds like a lot of 
land and I guess it is, but in reality it is 10 kilometres by eight kilometres out in the middle of what most people 
would describe as nowhere.  It is a pinprick on the national park area.  I have no objection to the granting of 
those community living areas and, indeed, to giving a freehold title to them to be, presumably, owned in the 
name of an Aboriginal corporation.  It is exactly the same as the process I started in east Kimberley with 
proposals for the Ord River expansion.  I do not believe the community living areas are excessively large.  That 
is appropriate, as Aboriginal people have lived there for thousands of years and continue to live in those areas.  I 
do not object to the amount of monetary compensation as a result of the native title settlement, but I do object to 
it being delivered in the form of payments to lease back a national park that is the property, quite rightly, of all 
Western Australians, including Indigenous people. 

I will summarise where I am coming from.  I understand the problem and I can understand why the minister and 
the government have brought the bill to the Parliament in this form.  I have broad agreement with the 
government’s objectives of giving some recognition to what would have been a successful native title 
determination for Aboriginal people had these two parks not been created.  I acknowledge that under the Native 
Title Act compensation is due.  I do not disagree with reaching a financial settlement, and perhaps other aspects 
that will be part of that compensation package.  I can accept the granting of freehold living areas within a 
national park.  That is recognition of the reality that Aboriginal people have had an association with those areas 
for thousands of years and continue to this day to live in those areas.  We should certainly acknowledge that and 
facilitate security of title. 

I can also accept the granting of traditional rights.  Given that the surrounding area is exclusively native title, 
there is no doubt that Aboriginal people in the area are entitled at law, in principle and on moral and ethical 
grounds to have some traditional rights over these national park and nature reserve areas.  However, the 
legislation and accompanying notes extend traditional rights to the right to shoot animals.  Without making too 
much of the issue, I do not think there is anything traditional about firearms in Aboriginal culture.  We are 
talking about a national park that already attracts large numbers of visitors and will probably attract many more 
in the future.  The prospect of Aboriginal groups being able to use firearms at will within a national park is 
potentially dangerous.   
Mr E.S. Ripper:  All of this is subject to agreed management. 
Mr C.J. BARNETT:  Yes.  However, in principle, the use of firearms is not in any sense traditional.  I 
acknowledge that Aboriginal people use guns to hunt food; I do not necessarily object to that.  However, we are 
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talking about a national park that people think will be safe to travel to and not expect to come across a group of 
hunting Aboriginal owners with shotguns and spears and whatever else.  That just does not ring true. 
Mr E.S. Ripper:  Do you think this doesn’t happen now? 
Mr C.J. BARNETT:  No.  I am sure it does.  I am not being naive about that.  What I cannot accept though, and 
I doubt that members of this place accept, is downgrading the status of a national park.  That is where the 
government has got it wrong, in my view, and I think this Parliament, if it does its job properly, will reject this 
legislation if it continues in its current form.   
Why not approach this problem in a different way?  Grant the community living areas freehold title; the 
government will get parliamentary approval for that.  Add on to these two reserve areas - one being a national 
park and one being a conservation reserve - special legislative provisions that allow Aboriginal people to 
exercise some of their traditional rights, culture and practices within those national parks.  I would not object to 
that and I do not believe many members of Parliament would; however, make sure that those practices are 
contained to areas that do not conflict with areas that tourists visit.  There may be areas in the national park, 
therefore, where those traditional rights cannot be practised.  I imagine the Aboriginal people would probably 
have access to virtually all of the national park, but there may be areas along roads, major access ways and 
places where tourists traditionally go to camp or visit where those traditional rights should not apply, particularly 
if those rights are dangerous and allow the use of firearms. 

Let us therefore acknowledge traditional rights and let us try to give some effect to the view expressed by Justice 
French.  Let us add to the use of the national park the right of Aboriginal people to exercise their traditional 
culture, traditional hunting and other traditional rights insofar as they do not present danger or conflict with the 
rights of those who might visit areas of the national park.  That to me would accommodate the problem.  As I 
said, I do not object to the living areas, and I do not object to the negotiated settlement on financial 
compensation and various other components of it. 

The point has been made in discussion among members of this side of the house, and there has been some 
discussion across the house, that very few members of this Parliament know anything about this area.  I have 
visited part of the Ngaanyatjarra lands in part of the Gibson Desert.  I have visited schools in the area.  For 
members who do not know, it is the tri-border area that is broadly next to the South Australia-Northern Territory 
border.  I certainly have not been to the nature reserve but I have been to several communities in and around that 
area.  I have been nowhere near Rudall River, to my knowledge; I might have flown over it but I have no 
knowledge of that area at all.  I believe it would be wrong, irresponsible and indeed an abrogation of this 
Parliament’s responsibility for it to contemplate title and management changes to an area that is two-thirds of the 
size of Tasmania, when members of this Parliament have very little knowledge of the area we are talking about.  
I do not know whether a parliamentary committee or a working party will be formed to report back to this 
Parliament and to the minister.  It appears to me that the matter does not necessarily warrant a formal 
parliamentary committee, not because of its importance but because a parliamentary committee might not be the 
best way of dealing with the matter.  It may well be better to establish an informal arrangement so that members 
from both sides of this house, perhaps including members of the upper house, can at least have some direct 
involvement; and if we are to agree to some type of arrangement, that there be not only an understanding, but 
also broad concurrence across the chamber as to what should happen.  That would be a worthy way of 
proceeding.   

I hope that the minister will take on board some of the comments that have been made and I hope that he will at 
least hesitate on this legislation.  The legislation has many admirable objectives, but if it proceeds as it is and 
downgrades a national park, I suggest it will be defeated.  It will cause a great deal of angst in the community, 
and quite rightly so.  That would not be conducive to, nor in the interests of, good relations and a fair, proper and 
just settlement for the Indigenous people of these very remote areas of Western Australia.  I believe virtually 
every member of Parliament wants a just outcome and wants to improve the overall wellbeing of the 
Ngaanyatjarra people and the Martu people, because their dignity, respect and self-esteem obviously relate to 
native title in the surrounding area and to their rights over these national park and reserve areas.  Let us try to 
accommodate that in a sensible way without downgrading or changing their status, particularly the status of the 
Rudall River National Park.  I will not vote in favour of removing A-class status from a national park, but I am 
more than willing, as just one member of Parliament, to do what I can to have a just arrangement put in place for 
a remote part of the state of Western Australia in a respectful way to the Aboriginal people of that area. 

MR G.M. CASTRILLI (Bunbury) [11.10 am]:  I rise to make a small contribution to the Indigenous 
Conservation Title Bill.  I say at the outset that I fully support the general thrust of what the bill sets out to 
achieve; I really do.  As I understand it, this bill is unique in its form.  It creates a unique hybrid form of title to 
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be transferred to Indigenous people.  As we know, in 2002 Justice French made a determination on Rudall River 
National Park.  In 2005, as I understand it, Chief Justice Black made a determination on the Gibson Desert 
Nature Reserve.  As we have heard, Justice French basically could not have made a decision on the native title 
issue because of the Racial Discrimination Act 1975 and the Native Title Act 1994.  The creation of an A-class 
reserve basically extinguished native title.  He said that had native title not been extinguished through the 
creation of the A-class reserve, he would have made a determination on native title.  He would have put a value 
on it, but basically could not because of the extinguishment of native title.  This bill is designed to address the 
state’s compensation liabilities that were created through the extinguishment of native title. 

Nobody knows - the state does not know and I certainly do not know - what the true extent of compensation 
would have been, had it been determined by the courts.  The government is trying to settle its perceived 
compensation liabilities by agreement without going through the courts.  I suppose one could say that the 
government believes this to be the cheapest way it can get around this issue without going before the court, 
because it does not know what the determination of the court will be.  However, I wonder whether it is the 
correct way to go.  Is it the fairest way for Indigenous people?  Will they receive full compensation?  I really do 
not know.  I will say that this settlement will happen only with agreement between the two parties.  Without 
agreement, it will not happen.  If there is no agreement, this bill will not proceed, and if it does not proceed, the 
matter will probably end up being determined by a court anyway.  The only way we can know what the true 
extent and amount of compensation should be is by way of a court determination.  However, if the terms of this 
bill are not agreed to, it will not proceed.  If the bill is agreed to but agreement between the two parties does not 
happen, it will obviously not proceed.  I dare say a lot of consultation went back and forth between the state and 
the two parties before the bill was introduced to the house. 

The two community living areas are of an area of approximately 78 square metres each. 

Mr G. Snook:  Kilometres. 

Mr G.M. CASTRILLI:  Sorry; kilometres.  What did I say?  Metres!  Sorry; I slipped.  Seventy-eight square 
kilometres.  I thank the member for Moore.   

These are proposed to be established within the Rudall River National Park.  I absolutely fully support that.  The 
community living areas and the conservation area will be owned by the prescribed body corporate, which will 
hold the land in trust for the benefit of the local Indigenous people.  With regard to the community living areas, I 
wonder whether any consideration has been given to transferring portions of the community living area to 
individual ownership for families in the area.  That is an option I would like to see, as would any members who 
own land individually.  I would like to explore the possibility of subdividing land within the community living 
area in such a way that each individual family would own a portion of it.  I do not know whether it is feasible or 
possible.  I do not know whether that option has been thought about or considered, but I think it is something we 
should consider.   

I turn to the Rudall River National Park and the Gibson Desert Nature Reserve.  The Rudall River National Park 
is, I think, 12 838 square kilometres in area, or 1 283 706 000 hectares.  It is the largest national park in Western 
Australia.  The Gibson Desert Nature Reserve is 29 400 square kilometres in area.  It concerns me that both of 
these A-class reserves will lose their A-class status.  As far as I am concerned, when A-class status is given to a 
piece of land, it constitutes the highest possible conservation value.  That tells me that the conservation qualities 
and values have been assessed in the past, that the areas are most important and that they need to be retained.  I 
do not believe that A-class reserve status is given lightly to any piece of land.  Proper assessments have to be 
made.  The value needs to be retained for the benefit of all Western Australians.  I would like the A-class reserve 
status to be retained.  I would very much support a joint management arrangement for both of these reserves 
between the traditional owners and the state.  I very much support the increase in funding of $1 million a year 
over 15 years for Rudall River National Park and $5 million over 15 years for the Gibson Desert Nature Reserve.  
I have no problem with increasing the funding in order to create true employment opportunities and set up proper 
training programs for the Indigenous people of the area, and so that the Conservation and Land Management Act 
1984 and the Wildlife Conservation Act 1950 can both be properly administered.  These areas could then be 
managed properly; we could get rid of the feral animals and noxious weeds in the nature reserve and A-class 
reserve.  We could stop the growing menace of cane toads, which the member for Kimberley talked about this 
morning.  Further, we could develop tourism opportunities in the area.  I would support Indigenous people being 
able to carry out their traditional ways of life in these areas.  I have no problem with that whatsoever.  The 
summary of key objectives indicates that the arrangement is designed to maintain the social, economic and 
religious practices of local Indigenous people in harmony with the conservation and management of the flora and 
fauna and cultural values of the park.  I support all of that, as long as we can retain the integrity and status of the 
A-class reserve.   
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As I said previously, the Indigenous Conservation Title Bill is unique because it seeks to determine 
compensation, which has traditionally been determined by the courts.  Is the state setting a precedent?  We heard 
earlier today that nine other areas could be considered.  Are we going to reduce the status of A-class reserves or 
other areas and come up with individual bills, as we are doing here?  I think we will, in the end, if we do not look 
carefully at this option.   
I agree with the members for Moore and Cottesloe about working groups.  I certainly have not been to the area.  
I would love to go to the area, but have not yet had an opportunity to do so.  I would love to go there to see what 
it is really all about and to determine what is the best long-term future for the Indigenous people of the area and 
A-class reserves as a whole.  What can we do, as a Parliament, to really take this unique opportunity to put some 
really good things in place that will advance us all, forever and a day?   

MR G. WOODHAMS (Greenough) [11.20 am]:  One thing I will not do this morning is to repeat a lot of the 
information that is now before the house as a result of the speeches of the members for Cottesloe, Moore and 
Bunbury, because factual information about the size of the Rudall River National Park or the south east Gibson 
Desert area is now well documented.  I am sure that the immensity of that area is not lost on members of the 
house.  The Indigenous Conservation Title Bill 2007 will have ramifications for not just those two areas.  I 
would like to talk about some of those issues.  An amount of $15 million has been dedicated to the Rudall River 
National Park and $5 million to the south east Gibson Desert area.  I do not think that money is the issue.  I 
believe that this issue involves more than just the payment of compensation or a liability to native title claimants.  
Some compensation has to be embedded in proposed legislation such as this, but I do not think that it should be 
the nub of the argument.  I certainly acknowledge the comments of previous members about A-class reserves, 
because there is a long history, certainly in this state, of what that term implies and the sorts of rights that go 
along with A-class reserves in Western Australia.   

Madam Deputy Speaker, I believe that a mobile phone is ringing somewhere in the chamber.   

The DEPUTY SPEAKER:  If someone has a phone turned on in the chamber, I ask that person to please turn it 
off.   

Mr G. WOODHAMS:  I will continue, Madam Deputy Speaker.  I realise that those sorts of signals sometimes 
interrupt the attention of members, let alone that of someone with an attention span like mine!   

One issue that has been raised is the ability of the Indigenous or Aboriginal people within these areas to use the 
opportunity that this legislation will provide to enhance their working opportunities or to create a future for 
them.  One thing that concerns me about that, and I think it is so with any people anywhere in the world and not 
just the Indigenous and Aboriginal people of the two areas that we are discussing, is how such people can 
effectively create a future for themselves.  Members have alluded to the tourism opportunities that will be 
available to these communities if they can continue to represent, or re-present, their traditional way of living.  As 
well intended as that sort of thinking might be, it certainly places some restrictions on the way in which a group 
of people can think and their path ahead, which they might want to determine for themselves.  Conditions might 
be imposed on them.  For example, they may be told, “Here is the opportunity to do this, but you need to behave 
in a certain way for the possible tourists who might travel through here.”  That might be a little Eurocentric in a 
sense.  I acknowledge that there could be such opportunities, but it is not appropriate for that to be the central 
way in which the people of these areas continue to live or how they should see their future, as it constructs a 
narrow path.  The creation of a better future for all of us should be the outcome of this legislation.  When I say 
“all of us”, I mean the greater community of Western Australia and Australia generally.  I would hate to see a set 
of circumstances arise in which a particular group of people felt that they had to be frozen in a certain time frame 
or, in another context, that they might be viewed as objects of curiosity because their way of life does not happen 
anywhere else in the world.  I make those points because every generation, whether it is the current generation or 
the generation 100 years from now, needs to have a range of choices and opportunities and ways in which they 
can behave and reflect who they are.  These communities should not simply be profit driven and there for the 
benefit of visiting tourists.  I mean that with the greatest respect to everybody in the house who has spoken 
today, because I believe that their comments were well intended.  However, there is a risk in saying that this is 
an opportunity for these people.  One size does not fit all.   
This legislation is likely to have an impact on not just the people of these two areas - Rudall River and the 
Gibson Desert - but also a range of Indigenous communities and, thus, other communities in Western Australia.  
My take on this bill is that it should not just be about compensation or money.  It must be about the broader 
issues of people, whoever they are, who live in Western Australia.  I am sure that the member for Kimberley, 
who is in the house at the moment, knows that there are a range of Aboriginal communities across this country.  
It is not just one group of people.  There are a range of different ways in which to approach issues.  The members 
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of this place are mostly wetjalas - white people.  The members for Victoria Park and Kimberley are Indigenous 
or Aboriginal people, and they can represent different issues and can interpret information in different ways.  In 
some senses, I feel disadvantaged when talking about this issue because I cannot look at it through a set of 
Indigenous eyes.  I cannot try to interpret it with the genes in my body.  I hope that those members do not mind 
me referring to them as Indigenous or Aboriginal people.  I invite their interjection if they do.   
Mrs C.A. Martin:  And proud.   
Mr G. WOODHAMS:  Hopefully, we are all proud to be in this place and try to make appropriate decisions for 
all Western Australians.  I think that is what the Indigenous Conservation Title Bill is about; that is, to make 
decisions for all Western Australians.  I repeat: one size does not fit all.  The Aboriginal groups within the area 
described, whether or not it be four times the size of Tasmania, are not the same as the Aboriginal people in my 
part of the world - the Yamatji - or those further south, the Nyoongah.   
The other question I would like to ask is: in going forward with this proposed legislation and the moneys offered, 
who will present to the peoples in these two areas and say, “These are your commercial opportunities; this is 
what you can do with the money”?  Is it simply a matter of signing a cheque?  Other members on this side have 
said that they hope that is not the case, and I echo those remarks.  The final determination should be 
categorically with the people who live, work, recreate and whatever they might do in those areas, the same as we 
do outside.  The final decision must be theirs.  It cannot be imposed by a group of “wetjalas” in this place.   
In saying those things, I endorse the remarks made on this side of the house about a need for a working party to 
travel to Rudall River National Park and to the Gibson Desert to try to appreciate the circumstances we are 
talking about and making decisions about.  I believe it would be totally inappropriate and incredibly 
discriminatory to make these decisions remotely from this end.  It would not reflect the intent of most people in 
this house, who would like to see a good and positive outcome for everyone.  I call upon the minister’s office 
and the minister to examine that proposition, because I believe that the visit of a working party, as a bipartisan 
group of people from this place, to Rudall River National Park and the Gibson Desert would enhance the 
possibility of a better outcome.  With those words I close my remarks.  

DR K.D. HAMES (Dawesville) [11.31 am]:  The minister has provided a very interesting solution to what is a 
very difficult problem in trying to address this issue.  Although I support the general thrust of what is happening, 
there are two areas of concern - one from the Aboriginal side and one from the non-Aboriginal side - in seeking 
the end result of managing this area.  I strongly support the giving of freehold title to the roughly 76 square 
kilometres of land that will become the community area for each of those communities.  Interestingly enough, 
one of them is spelt P-A-R-N-N-G-U-R-R, which would sound like “Pungurr”.  When I was there visiting as the 
minister it was pronounced “Bungor”.  I do not now how we get “Bungor” out of Parnngurr.  Perhaps there is an 
issue of translation somewhere.  For Hansard, what is spelt P-A-R-N-N-G-U-R-R I will call “Bungor” because 
that is the pronunciation I was taught when I was there.  They are great communities.  I went with, I think, Barry 
Taylor, who I think came from Cotton Creek or Parnngurr, to visit Punmu.  They have good housing, which is 
well constructed, and the communities are well managed.  Obviously, there is a lot of pride among the people 
who are managing those communities.  

I support this creation of freehold title.  In fact, I am very keen in future - it is something we will pursue in 
government - to look at options for creating individual freehold title for people’s own houses.  Aboriginal people 
within a community will individually own the block upon which their house stands.  Obviously, the Aboriginal 
community will not want options in which a person can sell his or her house to a non-Aboriginal person or have 
a bank foreclose on a loan and take what is essentially Aboriginal land.  Nonetheless, I believe that the individual 
sense of ownership, freedom and wellbeing of Aboriginal people would be greatly enhanced by their owning the 
individual block of land on which their house stands.  I acknowledge a lot of issues surround that in terms of 
maintenance, management and a range of things that I do not need to go into here.  However, it is something that 
we should aspire to.  There is that potential for the future.  Aboriginal communities are indicative of communism 
to the max.  There is communal ownership of everything.  People are unable to own a single thing other than 
their own fridge and bed.  Even those, if they move out of the house, half the time are taken over by the 
community.  It is communism to the nth degree.  I see the Treasurer is dying to say something.  

Mr E.S. Ripper:  The government is supportive of that, provided that it can be achieved without compromising 
native title.  In other words, we would need the consent of the traditional owners, who control the underlying 
native title and have underlying native title rights.  However, there is logic in what you say about the positive 
effects of individual ownership or long-term leasehold of land.  
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Dr K.D. HAMES:  It has issues of difficulty.  What happens if there is a death in the house and the family 
moves out?  They would then have nowhere to stay because they have moved out of their own house.  What 
happens when the family is spreading and someone is remarrying?  There are issues to sort.  Obviously, it must 
be done with the cooperation and support of the community itself, not over the top of it.  Nevertheless, I think 
the concept is a good one to pursue, so I am pleased to hear the government is supportive of it.  Similarly, 
although the 76 square kilometres might seem a lot, as the member for Cottesloe said, compared with the total 
size it is not really a great deal.  

The two issues that I indicated concern me to a degree come from different directions.  One is from the 
Aboriginal side.  In effect, this is a compensatory act in seeking to meet the requirements of the Native Title Act 
for taking away native title.  In effect, I think this is the first case in Western Australia in which that will happen.  
The government is setting the benchmark for the dollars that are involved.  The government is saying that 
compensation for native title for that area is $1 million a year for 15 years or $5 million in the case of Rudall 
River National Park.  I am not sure that Aboriginal people will accept that that is reasonable compensation for 
taking away such a prime piece of real estate.  Although it will not pay them for the land, it will pay for their use 
of that land.  Aboriginal people elsewhere might say that they do not find that level of compensation acceptable.  
Somewhere we must set the dollars and negotiate those things and come to some arrangement with state or 
commonwealth governments, because the legislation provides for compensation.  I see this as a step in that 
direction.  

As a non-Aboriginal person, I wonder what the total number of dollars might be in support of Aboriginal people.  
I think they will believe it would be difficult to find enough dollars to compensate them for the use of that land 
they have lost.  

Mr E.S. Ripper:  There is absolutely no guidance from the courts to date on where we should go.  

Dr K.D. HAMES:  Nor from any government.  This is a first step.  

On the other side of the coin, I worry from the non-Aboriginal person’s side that, as the member said earlier, this 
is potentially one of nine national parks in this state that could be affected.  According to the briefing the Deputy 
Premier’s department gave, a national park is created for a reason.  It is there for the ownership of all 
Australians, not a specific group.  I think non-Aboriginal people, quite rightly, will worry that giving this 
leasehold to the original inhabitants, the Aboriginal people of that land, will create difficulties for access and 
issues to do with permits and so on.  I have been told that permits will not be involved with this and there will be 
negotiations.  However, the reality is that page 15 of the explanatory notes on the bill states - 

. . . a management plan for jointly managed land must make provision for: 
The objectives are listed in a series of dot points.   
The second dot point concerns me, so I will talk about the others first.  The first dot point refers to the traditional 
owners of the land carrying out activities using traditional and contemporary measures, including hunting and 
gathering of fauna and flora, and I will come back to that.  It goes on to refer to collecting flowing and 
subterranean water for personal, domestic and non-commercial communal use.  Everyone accepts that.  It also 
refers to collecting and using natural resources other than minerals as defined in the Mining Act, and particularly 
to stones, ochre, soil and wood.  I am not sure whether there is sandalwood timber in that area, but it has been a 
great opportunity for Aboriginal people to earn money from harvesting that timber; and, why should they not?  
Reference is also made to ceremonial activities and camping and otherwise living on the land.  No-one would 
object to that. 
The area that concerns me is hunting and gathering fauna and flora.  In this national park Aboriginal people will 
have the ability to hunt kangaroos, emus or bungarra.  They could run around with a rifle.  It reminds me of a 
little snippet from Crocodile Dundee in reverse.  Crocodile Dundee was out in the bush with his Aboriginal 
friend, and the white hunters came in and blasted kangaroos in all directions, until Crocodile Dundee held up the 
rifle in front of a kangaroo and shot back.  Aboriginal people in these communities in the bush could go out, 
often in the evening, in modern vehicles with spotlights and fire high-powered rifles in areas where people may 
be camping or visiting communities.  I do not believe that is appropriate.  Some people would say that if 
Aboriginal people are to engage in traditional activities, they should do so in the traditional way, such as hunting 
with spears or boomerangs.  I do not know whether members have ever tried to do that, but it is extremely 
difficult to do.  In the same way, my ancestors might have been able to do many things that I cannot do, because 
I have got out of the habit of doing those things.  Certainly, Aboriginal friends of mine would not be too 
successful at hunting those animals in the traditional way because it is too damned difficult.  They might get 
something, but it would not be enough to feed the large communities in those areas.  On the one hand, we say 
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that Aboriginal people should be able to hunt only in the traditional way, but, on the other hand, I can go hunting 
kangaroos with Aboriginal people on my farm to provide food for the Aboriginal people around Pinjarra and 
Mandurah.  I do not see anything wrong with that, but I wonder whether there should be strict control of the 
areas in which that should be allowed to occur.  Seventy-six square kilometres is not a huge area, but I would 
have thought that the freehold area owned by Aboriginal people would be a reasonable-sized area in which they 
could hunt without disturbing other people in the national park.  I am sure that the government could come to an 
agreement whereby the areas that are not used by visitors to the park are classed as acceptable hunting areas.  
However, it is not appropriate for Aboriginal people to have free access to the whole of that area for hunting in 
the non-traditional way, and that should be negotiated with those communities.  Overall, my main area of 
concern with the bill is the conflict between non-traditional and traditional activities, access by other people to 
certain parts of the park and the effects that this might have on other national parks in Western Australia, which 
are generally regarded nowadays as being owned by all people. 

The native title laws were introduced to determine where people had traditional and current native title use of 
areas and where it had been extinguished.  It was determined that in these areas it had been extinguished.  I will 
bet that Aboriginal people who have lived in Parnngurr and Punmu over the past 10 years have certainly 
continued to carry out their traditional activities throughout that wide-ranging area whether or not they were 
allowed to.  There are almost certainly a large number of cultural areas throughout that region that they have 
continued to use.  When I did Aboriginal heritage work, on occasions I went out with Joan Martin to her 
territory, the Widi territory, in the mid-west.  It was a fascinating experience to go into remote areas with her and 
her people, except that they made me eat bardi grubs, which are not all that flash when they are raw; they 
probably taste better when they are cooked.  However, it was an interesting experience.  I enjoy bungarra much 
more.  Those people will go into an area and explain its significance to their culture.  Whitefellas can walk along 
and look at an area and all they will see are rocks and dirt and they will not think there is much in the area.  Yet, 
once stories are told about why an area is significant and what it means, people get a much better understanding 
of what Aboriginal heritage means to Aboriginal people. 

It is interesting that mining companies always complain that every time they want to mine an area, it suddenly 
becomes a significant site.  If the mining companies did not want to mine hills all the time, they would not have 
a problem.  Hills were the signposts for people in those remote communities, because when they wandered over 
a large flat terrain, they needed to know where the nearest waterhole was, where the native trees were or where 
the kangaroos or emus were likely to be.  They had to have something to point to so that they knew they had to 
go to the left of that hill.  Stories were told about the hills.  I am sure that I will not be the only person who says 
this; I am sure that Aboriginal representatives will tell this story much better than I can.  There are song lines 
about those areas that tell the story of how to get from one spot to another, so that other people, families and 
travellers know where to go, how to get there and where things are.  There might well be a story about an odd-
shaped rock in a little creek in a gully, so that people know that when they get to that rock and go in a certain 
direction, they will find a group of trees that they can collect food from.  It is fascinating.  Because a hill is 
visible, chances are that it is part of a story and therefore it is a significant site.  If mining companies wanted to 
mine another area, they would not experience all the issues that they experience when they want to mine hills. 

Mr E.S. Ripper:  It is also where rare flowers grow. 

Dr K.D. HAMES:  Yes; there is a range of different things in different places that people are not aware of, 
unless somebody shows them what the place means and tells them the stories.  I have a great painting in my 
office that was painted by Joan Martin.  Joan Martin is a relative of the member for Kimberley.  I was the 
minister who had her evicted from her Homeswest house.  However, I ended up doing some Aboriginal heritage 
and native title work for her, and I bought a painting from her.  She is an extremely good painter.  The painting 
tells the story of Sturt’s desert pea.  At the bottom of the painting, there is an Aboriginal couple who were from 
different skin groups and so they were kicked out of their Aboriginal community.  They wandered into the bush 
in the mid-west region, going from waterhole to waterhole because they were all dry.  Finally, the woman could 
not go on, so the man left her to find some water and when he came back to get her, she was gone and in her 
place was a Sturt’s desert pea.  In the painting, the Sturt’s desert pea is painted in the shape of the body of a 
woman in spirit form, with her arms and legs forming the Sturt’s desert pea.  She is the spirit of that Sturt pea.  I 
do not know whether this is true or not, but I am told that part of the story is about the little black seed that is in 
the Sturt pea, because people can suck it to satisfy their thirst.  I do not know how accurate that is, but it is a 
great painting and a great story.  My point is that people have these stories about their areas and their traditional 
ownership.  Whether we or the public are there or not, those places are still there, as are their stories and their 
history.  Of course, they are very special to Aboriginal people.  Sadly, much of that has been lost throughout the 
metropolitan and south west areas because it was taken away from people during the time when they were taken 
away from their families.   
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My final comments are on the issue of hunting that is not done naturally.  I have witnessed people at places like 
One Arm Point using modern methods for hunting dugong and turtles.  Stories have been going around that 
dugong meat was being harvested by Aboriginal people using rifles and then sold off outside their areas.  I have 
asked for that to be looked into, although it really is not my issue other than to say that we need to be cautious 
about what can and cannot be done in areas that are in the public domain.  We have to ensure that people in those 
communities do not over-harvest dugongs for commercial benefit.   

I think that this is a courageous move on the minister’s part - without attaching too much to the Yes Minister 
“courageous” terminology.  It is interesting, and I will be very interested to see what happens with the further 
negotiations with those communities and whether they accept the measures, particularly the compensation that 
the minister is proposing, when they finally come to sign this agreement. 

MRS C.A. MARTIN (Kimberley) [11.52 am]:  I rise to add to this debate simply because of the events of 
27 September 2002 when I was at the Martu determination at Cotton Creek.  One of the most significant points 
that were made as the High Court delivered its finding was that the very spirit of the determination did not 
include the law grounds, which are the most significant areas that those people need in order to practise their law 
and culture, because they are embedded in conservation reserves.  A couple of things were said on the day.  One 
was by Teddy Biljabu and the other was by Brian Samson.  They basically said that they were happy with the 
determination and thanked the Deputy Premier for the body of the land but said that they now needed the spirit 
of the land.  To his credit, the Deputy Premier gave them an undertaking that he would assist them to find a way 
to get the very spirit of their land back by putting it into the body of the determination and making it something 
really important.   
I have heard arguments against modernity, but modernity is there for everybody.  As technology seeps into a 
community - it does not matter which community it is - everybody benefits from the use of that technology.  If it 
were as simple as the Martu community living in a pristine environment without the encroachment of industry, 
development and all those restrictions, their food would be close.  Unfortunately, that is not the case.  However, 
the one thing about the Martu is that they have learnt to adapt.  They have used technology to help feed 
themselves and their community and to move themselves into the twenty-first century.  The most important 
feature of that is that they have the use of technology.  Why would they all of a sudden decide that they would 
not use it?  The nature of their world has changed in such a way that without that technology they will not get 
anywhere.  Let us be real about it, unless everybody nicks off and gives them complete access to everything that 
they need to sustain themselves from the land, which is not going to happen, then modernity is something that 
everybody is entitled to and from which every human being benefits.  We really need to look at that argument.  
They have been using firearms for many years.  In a similar way to pastoralists and farmers, they are usually 
responsible people.  They know that other people are around.  Of course, it is their country and they can restrict 
access, so they know who will be there instead of having people traipsing around in their backyards without 
permission.  The only time there are accidents is when people do not respect other people’s rights and 
aspirations. 
The most important aspect of this bill is that it fulfils the pledge that was made on 27 September 2002 at Cotton 
Creek.  The Martu people then, as they do now, believed in this government and believed that it would provide 
them with a vehicle to access their law grounds and their sacred sites.  They do not call a little spot significant 
every time one is picked.  Those sites have been there for hundreds of thousands of years.  Theirs is the oldest 
living culture and they practise their law and culture, hence the native title determination.  The only reason they 
did not get the spirit of their land back was that there was another use of it to allow tourists to look at the 
country.   
I understand that members want to take a little group to the area to have a look around, but the things those 
members want to look at, they have no right to look at because under the old law they are not men.  Only men 
can go into those places and only men have the right to do it; so, no, those members will not have access to those 
places and nor do they have the right to access.  It is really important that they understand that if they do want to 
go to the area, it will be just a little trip because they will never know the real significant of what it is all about.  
Quite frankly, they do not have the right to know.   

I think this is the only way forward and that the Deputy Premier is doing a brilliant job.  As for the negotiations 
that will come about, I know that he will follow through with the goodwill that is required to make it all work.  I 
thank him and support the bill. 

MR M.W. TRENORDEN (Avon) [11.57 am]:  I have an interest in the Indigenous Conservation Title 
Bill 2007.  It sounds as though I am one of the few members in the chamber who has been to the Rudall River 
National Park, which is a beautiful place and often reminds me of stories of a decade or so ago when the 
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conservation movement was closing down the high country around Kosciusko to protect the area from cattle 
because cattle were very seriously damaging those very important areas of the highlands of the eastern states.  
The cattle were doing 50 per cent of the damage that human beings were doing, but the legislation opened up the 
area to human beings to do even more damage.  I often wonder when we legislate for areas like the Rudall River, 
which has some beautiful and spectacular billabongs, just how much damage we do to the country by allowing 
caravans and grey nomads to pour into the areas without taking a great deal of control and responsibility.  As 
remote as it may be, the Rudall River National Park is a beautiful area and very much the classical outback 
Australia that Sydneysiders seem to crave for, but do not want to do much about.  It represents a dream of 
Australia, so people want a spiritual connection with it even though they do not want a physical connection 
with it. 
I will now be negative to a degree about the Deputy Premier, but I want to be negative about an aspect that has 
not been touched on.  I agree that this is a step forward and an honourable attempt by the Deputy Premier to 
achieve an outcome that was thought very difficult.  I want to start on that basis and commend the Deputy 
Premier for that.  However, I do have a few concerns that are based on my experience.  I have been lucky enough 
to visit Yellowknife in Canada, which is situated 100 kilometres south of the permafrost barrier in Canada.  
Yellowknife has an Indigenous community.  There are two new Parliaments in that part of the world.  
Interestingly, the Parliament in the Yellowknife area has 15 members, but there will be no parties in the 
Parliament.  In fact, members would break the standing orders of the house if even two people were to unite in 
the Parliament, which is a pretty remarkable process.  Also, in the new territory of Nunavut, I think - this is off 
the top of my head and may not be accurate - there is something like 19 kilometres of road.  Anyone who saw 
The West Australian a few days ago will understand that in that part of Canada, the roads lead straight into the 
lake because for nine months of the year people drive on the lake, which is frozen.  There was an article in 
The West Australian, I think on the weekend, about the oil sands in northern Canada and how the oil sands are 
hauled in heavy trucks across the surface of the lake.  I only make those points because the Indigenous people in 
Canada live under the same set of circumstances as Indigenous people in Western Australia.  Alaska could not 
get self-determination from the central government of the United States for many decades because the people in 
the south believed they knew better than the people of the north what was best for the people in the north.  I put 
that argument in this place because the Indigenous Conservation Title Bill 2007 may present the best outcome 
that is available, but I would like to see whether something better cannot be done.   

Once this bill is passed, the Martu people will live under this legislation for many decades.  Again, I am not 
trying to be absolutely negative about the process, and I recognise the effort and attention that the Deputy 
Premier has put into this bill, but the point I make is that the Martu people will live differently from any other 
Western Australians.  They will live under a cloud of bureaucracy, which will drive them bananas in the future.  
I want to know if that is the best outcome because it seems to me that these people are being put into a position 
in which most of us in this chamber would not like to live.  This goes back to the old argument about the paternal 
process in which Perth will prescribe and have an agreement with the Martu people about how to accommodate 
their lives, their ambitions and their relationship with this substantial area.   

I visited Rudall River National Park because of the area’s uranium site.  Obviously, if Kevin Rudd is elected on 
24 November, that site will become a mine in the not too distant future.  There are minerals in that area and 
opportunities for Aboriginal people - as there are for Aboriginal people in other areas of the state except, 
unfortunately, in the south west - in the north west to work and gain from that process.  The Deputy Premier 
knows that in places such as Newman, where traineeships have been started for young Aboriginal men in the 
mines, 16 or so apprentices a year are having outstanding success.  There is an outstanding connection with 
Aboriginal people in those mines and on that land.  Some Aboriginal leaders, not all of them, are now saying in 
the media that that is their future.  I am not sure that this bill will give them the same opportunities that the 
government talks about.  The Deputy Premier equates this arrangement with that of the Ord River, but it is chalk 
and cheese: the Ord River area is full of commercial activity, but the Rudall River National Park and Gibson 
Desert Nature Reserve areas are not.  There are opportunities around the Argyle mine, the irrigation prospects 
and other activities in the Ord, where Aboriginal people are connecting with those economic opportunities and 
are forging their own aspirations and outcomes.  I doubt that this bill will allow the Martu people to have those 
same opportunities.  The Deputy Premier said a range of things in his second reading speech, and I will read out 
a couple of them from page 5799 of Hansard to illustrate my concerns.  The Deputy Premier talked about - 

. . . mutually beneficial joint management arrangements between the state and the traditional owners . . . 

Very few people in Western Australia live under those circumstances.  The Deputy Premier later said that - 

Indigenous conservation title will preserve the conservation values of the parks. 
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I have no idea what that means, but if we add that sentence to the first sentence that I quoted, it means that it will 
happen in conjunction with people in Perth.  People in Perth will assist in that process, and if I were living in the 
Rudall River National Park area, I would find it very hard to deal with people who are based more than 
3 000 kilometres away.  Further on, the Deputy Premier stated - 

It is proposed that the parks be leased back to the state for a term of 99 years. 

The days of those arguments are gone: I think the people of Western Australia will be keen to make sure that 
some continuity is given.  I will not argue about the term of the lease.  The Deputy Premier also stated -  

. . . This is identical to the arrangements agreed for the new conservation parks that are being 
established under the Ord final agreement. 

As I said earlier, they are not identical: the paperwork might be identical but the opportunities are not identical at 
all.  Towards the end of the second reading speech, the Deputy Premier said that the joint management scheme 
will provide - 

. . . the ability to have significant input into how their traditional land, particularly areas of cultural 
heritage significance, is managed and protected; and create small business opportunities. 

I think that is right.  Indigenous people will “have significant input” - it will not be their own decision, but 
significant input.   

The member for Victoria Park is in the chamber, and sometime ago, he put out a paper about “palliative” 
regional development, which was one of the best papers I have seen in some time.  I will not say his paper was 
totally directed towards this because he is big enough and ugly enough to argue his own case - though he is 
somewhat younger than me, so I had better not say that!  I will retract that because if the member for Victoria 
Park is ugly, then I have some problems.  However, the member for Victoria Park’s paper argued that we should 
not treat anyone outside the metropolitan area - the government does treat the regions like this - in such a way 
that when someone is sick, we stick a bandaid on him, and wait for him to die, so that fixes the problem.  That is 
basically the heart of the paper that the member for Victoria Park put forward.  I know that the government has 
given its word to the Martu people and this bill is an attempt to get them into a position that is a significant 
improvement on their current situation.  However, I put it to the government that this bill will live for decades: it 
will be the management bill for the Martu and Gibson Desert peoples, and they will live under a set of 
arrangements that no other Western Australians have been asked to live under.  That set of arrangements will 
come with a terrible burden of bureaucracy.   

In my electorate right now, a group of people have come to Northam who want to train flight instructors for 
India.  One reason they selected Northam to do that is that the bureaucracy is so tough in India that they cannot 
get it started there.  We all smile at that, and I see the Deputy Premier is smiling - 

Mr E.S. Ripper:  At least our approval processes are judged to be superior to those of India.   

Mr C.J. Barnett:  And Botswana! 

Mr M.W. TRENORDEN:  True, but they say that under the Raj, the English gave India its bureaucratic system, 
which, in fact, they got from the Chinese.  The Indians have perfected bureaucracy to such a state that it is 
difficult to do business in India because of that bureaucracy.  I fear that it will be very difficult for the Martu and 
Gibson Desert people to live under a bureaucracy that is 3 500 to 4 000 kilometres away from the beautiful 
Rudall River National Park.  It will be very difficult indeed, particularly as the years roll by and they find that 
they have gone from a position now of being grateful that the gate has opened and things are looking better for 
them to finding - this is my soothsayer speaking - that the legislation is frozen.  They will find themselves left in 
a position in which no other Western Australians are left, even with the good intent of the Deputy Premier.  
When the Deputy Premier is gone and I have gone, this legislation will live on and a significant bureaucratic 
process will hang over the heads of the people of that region. 
DR J.M. EDWARDS (Maylands) [12.10 pm]:  I wish to make a few brief comments on the Indigenous 
Conservation Title Bill 2007, looking at it from the view of the people who live in the Gibson Desert Nature 
Reserve.  I make these comments as four years ago I had the great privilege of visiting the Gibson Desert Nature 
Reserve and indeed camping - perhaps technically illegally - in the nature reserve overnight while I held a series 
of meetings with the traditional owners there.  It struck me then that in my limited experience I had never before 
had an opportunity to sit down with traditional owners, some of whom did not speak English, and spend a 
significant period seated in the shade under the trees early in December - it was therefore incredibly hot.  I had 
the opportunity to talk to them about what the land meant to them, the history behind the formation of the nature 
reserve, how they lived there and what their aspirations were.  It must be acknowledged that in this particular 
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nature reserve the traditional owners - the people who have a connection with these lands - have been fighting 
for at least 27 years for greater recognition of their rights and for a legal capacity to live where they are living. 
This area is indeed the site where in 1984 a family came to Kiwirrkurra from the desert and had their first contact 
with white people.  I therefore considered myself, as the then environment minister, to be incredibly privileged 
to have been invited out there to have discussions and be shown some of their traditional activities.  In the 
evening of the day I went there they showed me and the small party I was with some of their paintings.  These 
are very special paintings that members may not see when they go there.  They regard them as so special that 
they bring them out only on certain occasions.  Over a number of hours, as the sun set and as the campfire got 
smokier and smokier, I had the great privilege of hearing them speak through a translator about why they made 
the paintings, which spiritual stories were being conveyed in each of the paintings and how they related to the 
landscape directly around us.  After that description, they then danced, sang and spoke the same stories.  By the 
end of the evening, looking back at the scenery in an almost three-dimensional manner, I felt that I understood 
what they were talking about, as all of my different senses had had all that input on what the land meant to them.  
It therefore became very clear to me that they have a very special connection to the land.  Because of an accident 
of history and isolation, this connection remains very strong, and the fact that they are so very remote means that 
few European people have been out there.  As the member who spoke previously correctly said, there is 
economic activity there, but it is in a very isolated part of Western Australia. 
Two matters that kept coming through to me, though, was their desire for greater autonomy and their desire to 
exercise the connectedness they felt with their land.  In fact, I was left with the feeling that without doubt there 
could be much better outcomes for that community if those rights were restored in some measure.  The elderly 
people in particular want to be buried in particular sites when they die, and that would be difficult under the 
current regime given that it is a nature reserve.  It was therefore the elderly people, I guess, who impressed me 
the most.  They had preserved their traditions so that the young people had a good understanding of the culture 
that they were inheriting.  Indeed, I was very humbled by what I experienced on that particular weekend. 
They are very keen to have joint management of the land.  The staff of the Department of Environment and 
Conservation - then CALM - in the years that I was a minister made increasing efforts to visit that community 
for a series of meetings.  That was no mean task, as it would take them at least two days to drive out there from 
Kalgoorlie.  Discussions have therefore been held about the conservation values there.  There are unique 
conservation values and unique biodiversity values there; these will be protected under the joint management 
arrangements.  They had been working through models of what park councils would look like and what the 
responsibilities of the different parties would be under joint management.  The message that came through to me 
is that the model the bill proposes today is not the ideal model.  In an ideal world the Aboriginal people there 
would like to have the title to the land; full stop.  We are therefore putting on a layer over the land that will 
protect the conservation status that has been acknowledged in this area for quite a number of decades, but they 
will respect that. 
This is therefore a very good bill.  It meets the needs of a group of people who found about 50 years ago that 
someone in Perth had, for all the right reasons, drawn lines on a map to create a nature reserve without 
acknowledging that people lived in the middle of that nature reserve.  Although I support the nature reserve, as 
there are unique conservation values there that have been acknowledged by the federal government in the 
Indigenous protected area nearby, we must nevertheless give the people who still live there the capacity for a 
greater measure of autonomy. 

With respect to commercial activities, the women in this region are already developing some food and bush 
tucker enterprises and, therefore, have an interest in commercial activities.  I believe that greater autonomy, joint 
management arrangements and the provisions of this bill will help them from an economic point of view.  The 
Department of Environment and Conservation has been extremely successful with its mentored Aboriginal 
training and employment scheme, but it is now training Aboriginal people, including traditional people in their 
own lands, and making sure that they have some sort of qualification at the end of that training, which can vary 
from a low-level TAFE certificate to high-level TAFE qualifications and to university qualifications.  Some of 
the entrants, indeed, come into post-graduate programs.  MATES also makes sure that jobs offered to Aboriginal 
people range from a park ranger on one hand to working in financial management on the other hand, if they have 
the skills and qualifications.  As I travelled around the state to some isolated national parks, I was delighted to 
see what the MATES program was delivering and with the way the MATES program was delivering an 
economic activity for Aboriginal people connected to national parks and conservation reserves. 
We all talk about sustainability, and this sort of bill really helps sustainability.  It recognises and protects the 
environmental values out there; it offers a way forward through joint management and programs for economic 
development, such as the MATES program; and it acknowledges the social and cultural issues that are important 
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in some ways that I found I could not even begin to understand, although intuitively I could feel.  I therefore 
support this bill. 

DR S.C. THOMAS (Capel) [12.18 pm]:  The debate on this bill has been very interesting and I think there has 
been a fair bit of goodwill for the bill from both sides of the house; hopefully, that will continue.  I have some 
significant questions for the Deputy Premier about the transfer of title from a national park or A-class reserve to 
another form of title.  I assume that there were very good reasons and very strong environmental focuses for 
having classed these areas as national parks and A-class reserves.  I propose to vote on this bill not having 
necessarily visited the region, in much the same way that I will vote on the Prostitution Amendment Bill not 
having visited a brothel.  While it would be nice to have visited the region, I am not convinced that not having 
done so should exclude us from progressing this piece of legislation.   

I have some concerns about why this area is a national park, and now we are considering having an alternative 
version.  If the reasons this area became a national park were significant and justified, I am concerned that the 
government sees a need to raise an alternative form of title.  The real question is one of having consistency 
across the state.  I have no objection to native title having already been established in certain areas, and I 
recognise Judge French’s assertion that if this particular area was not already a national park, native title would 
have been established on it also.  If we allow a variation to this national park title, where do we stop?  Do we 
acknowledge that there are other ways to manage the national estate - not necessarily as a national park - by 
providing an alternative?  If that is the case here, do we need to do it for other groups also?  Do we include 
private landholders in the south west land division - although they do not have as long a tradition or history with 
their land - who might also want to be involved in the management of important pieces of real estate?  Can we 
find alternative ways to manage our national parks?  The problem is one of unity across the state.  If we start to 
allow exemptions in one park area, we suddenly open up a Pandora’s Box of other areas in which we may have 
to allow variations in the management of the land.   

It is proposed that this area will remain a conservation estate and that a management plan will be put in place.  
However, we do not know what that management plan will look like, and that is a concern.  The principle that 
underlies this activity should have every member concerned.  I do not have a problem with alternative 
management strategies.  However, for any member to come into this place and say that Aboriginal people should 
not be allowed to use firearms in those territories because they are modern things is nonsense.  If we are serious 
about conserving the environment in the north of our state, we need Aboriginals in that area to use firearms on a 
more regular basis and we also need them to concentrate on invasive plant species.  The Aboriginal people need 
to be a part of the management and environmental improvement process.  The same needs to occur for the 
control of weed and other invasive plant species.  We need to make Aboriginal communities across the state of 
Western Australia more a part of the battle against all these things.  I know that many Aboriginal people go out 
with the Kimberley Toad Busters and bust cane toads - a good project that needs to be encouraged.  However, 
that project needs to be repeated across the entire state.   

It will be a problem if the management plan allowed by this form of conservation title permits the harvesting of 
rare and endangered species.  We would presume that the management plan will preclude that from happening, 
but we do not know what that management plan is going to look like.  The government says we have to take it on 
trust.  That is a concern.  One cannot necessarily trust the government to get it right.  I am not saying the 
government is without good intentions - I would not necessarily say that, however much I might think it!  People 
do not necessarily trust any government to get it absolutely right.  The process must be scrutinised to ensure we 
get the desired environmental outcomes.  My problem is that the government has created a new form of 
conservation tenure and then said we have to trust it with the management of that tenure.  Generally in all 
arguments, rights and responsibilities need to be linked - in this case to the management of an area of land.  The 
government has decided a set of rights exist - or has been granted - but it has not defined what the related 
responsibilities will be.  This needs to be out in the open.  It needs to be communicated as part of the greater 
discussion.  In an environmental sense, it is not sufficient to say - as the member for Kimberley said - that many 
of these areas cannot be visited.  That may be the case for social heritage matters, but it should not to be the case 
with environmental matters.  Members would presume that these areas were made national parks for significant 
reasons.  However, if these areas should not be a national park, then let us have that argument and say there is a 
problem with them being a national park.  However, if we assume that sufficient reasons existed for these areas 
to be a national park, surely that process is worth following up.  I am concerned that we are creating a new form 
of title.  Not only do we need to encourage Aboriginal management of the land, but we also need to expand that 
management process across the state.  We should challenge Aboriginal communities with this, not set them up to 
fail.  We should challenge them to engage in the management of lands across the state.  For a community of 
people with a strong cultural link to the land, Aboriginal people need to demonstrate that link by becoming 
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integrally involved in the management of that land.  However, we do not see that happening.  We should have 
expanded Aboriginal involvement instead of reducing it.   

I turn now to the debate about community development employment project funding programs, which in many 
cases deliver outcomes not related to the local area and train people for jobs they will never actually get.  That is 
a common complaint about the CDEP process.  However, if we were to use that process to generate enormous 
numbers of, for example, the equivalent of Aboriginal park rangers - 

Mr R.F. Johnson:  How much longer will you speak? 

Dr S.C. THOMAS:  Only a few minutes.  Not too much longer.  Do you want me to - 

Mr R.F. Johnson:  How much longer - five minutes?  The government wishes to know. 

Dr S.C. THOMAS:  Give me two minutes; five minutes tops. 

The ACTING SPEAKER (Mr P.B. Watson):  Have we sorted that out, gentlemen? 

Dr S.C. THOMAS:  Yes, I think we are back under control.   

The ACTING SPEAKER:  The member has four minutes and 59 seconds! 

Dr S.C. THOMAS:  Mr Acting Speaker, this government has failed completely to look after biosecurity and to 
look after the national estate in Western Australia.  It has failed to deliver weed control and feral animal control, 
and it is about to fail in the control of cane toads.  The government has constantly failed and it must do 
something about that failure.  At the same time as having a government constantly failing to maintain the 
national estate, we also have, concurrently, an underutilised resource of Aboriginal people who have a strong 
link to the lands in which this failure is occurring.  The government has not been able to merge the two.  It has 
not been able to make use of the people involved to achieve strong environmental outcomes.  That situation is a 
major concern and it needs to change!  It may be that Aboriginal communities engaged in conservation work can 
repair a lot of the damage caused by this government, including in the area of pest invasion and all the other 
areas that it has failed so convincingly in.  The problem is that the government, having convincingly and 
repeatedly failed on the issue of biosecurity, now says it can deliver better environmental outcomes with this 
new land tenure title - but we have to take it on trust!  I have to say that this government’s environmental 
performance has been remarkably poor.  When it says, “Trust us.  We can still get good environmental 
outcomes”, my answer is, “The government is not getting good environmental outcomes now.”  If the 
government is going to save these areas, if it is going to make a difference, it needs to do more than give us a 
change of title and a change of tenure.  In fact, the proposed change in land title and tenure is the scariest part of 
this process.  That is the part that creates a two-tiered national park structure.  Once we have two tiers, why not 
three or four or five tiers?  That may not necessarily be a bad idea, but it does change the direction we go in and 
how we describe a national park.  That is a genuine concern. 

I have two issues with this bill.  First, the creation of a new title opens up a can of worms and potentially puts at 
risk the title and tenure of our national park system.  It needs to be one or the other.  We need to allow for 
variations either by calling the national estate by a different name or by reinforcing exactly what an A-class 
reserve is.  Second, this legislation fails to manage parks.  It does not go far enough and fails to engage 
Aboriginal people in the management of our natural heritage.  Members might argue that this is the first step to 
expand the process; however, a lot more needs to be done.  This could be a part of the social welfare system or it 
could become a work-for-the-dole project.  Mr Acting Speaker, do you realise that work-for-the-dole schemes 
are not allowed to promote environmental outcomes as a mechanism for funding?  We cannot use prisoners from 
Geraldton prison - while not part of a work for the dole program - to achieve environmental outcomes.  It is not 
considered.  People can pick up rubbish from the road verge, but they cannot pick weeds in gorges, for example.  
We are not making use of these resources to get an environmental outcome.  In this case, Aboriginal 
communities are a significant resource that we have not made use of.  This is not about changing tenure through 
one bill; it is about changing the whole process, including the way we manage parks.  I am not referring only to 
allowing Aboriginal people to have a special area in this particular national park to do their own things, but to 
potentially engaging them in all national parks.  Where Aboriginal people have a justifiable link to the land, 
there is a potential resource across Western Australia that is being underutilised.  These are two of the failings of 
the direction we are going in.  I am not necessarily referring to this bill, but to the government’s approach to the 
management of the environment and its relationship to Aboriginal communities.  It is a major failing that we 
need to redress over time.  It is only one among many of the government’s massive failings on the environment, 
but this bill is a further step to improve the process and get a good outcome for a wide range of people. 
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MR B.S. WYATT (Victoria Park) [12.31 pm]:  I too rise to speak to the Indigenous Conservation Title Bill 
2007.  I do not propose to go into clause-by-clause specifics on this bill, but I would like to make some general 
comments about native title and my view of the way in which native title has been interpreted by people across 
Australia, certainly with regard to the impressions that some members have given of native title.  It is worth 
reflecting on the preamble to the Native Title Act 1993.  It states, in part - 

Governments should, where appropriate, facilitate negotiation on a regional basis between the parties 
concerned in relation to: 

(a) claims to land, or aspirations in relation to land, by Aboriginal peoples and Torres 
Strait Islanders; and 

(b) proposals for the use of such land for economic purposes. 

I do not want to delve into a legal debate this afternoon, because if there is one area in which the law has 
successfully removed meaningful application, it is this area of native title.  Native title has, by and large, become 
a legal process rather than a process of seeking a meaningful outcome, which is why the government’s approach 
is a good one, because it seeks to remove native title from a solely legal process.  I have in the past been critical 
of the native title process.  I have also suggested that traditional owners who are native title holders should use 
their position much more effectively and commercially.  I have written articles for WA Business News to the 
effect that if such rights were held by large resource outfits, they would extract far more significant conditions 
from courts and governments than have native title holders in the past.  In 2005 I wrote an article that reflected 
upon the Indigenous land use agreement process, with specific reference to the Argyle agreement.  According to 
my notes, the article states - 

“Whilst each agreement had its individual successes, it is the move towards an economic stake that 
each agreement contained that warrants the greatest attention.  The only way that indigenous 
Australians are going to move beyond the current status of poverty and marginalisation is to take up 
more equity in the economic activity of Australia.  This is where I hope to see the next five years take 
Indigenous business”. 

With regard to the shortcomings of the native title process, I am sure all members saw Fred Chaney - who not 
long ago retired from the Native Title Tribunal - being interviewed by Kerry O’Brien on The 7.30 Report.  It was 
quite an emotional interview for Mr Chaney.  He reflected upon his time at the tribunal and his time in public life 
as, perhaps, missed opportunities.  The member for Dawesville has made similar reflections in the past.  
According to The 7.30 Report transcript, Fred stated - 

When governments get it right and sometimes they do, as I think the Western Australia did in the Ord 
Stage II negotiation, they produce an integrated outcome which gives Aboriginal people a place in the 
society and in the future development of the region. 

If you stick, however, to the Native Title Act and to the courts, you wind up with what governments 
insist should be a basically unusable title except for traditional purposes. 

So why I used the word ‘incoherence’ is on the one hand - 

Mr Chaney has referred to incoherence in respect of native title in a number of speeches - 

governments are saying Aboriginal people must get with it and become part of the economy and get 
jobs and start businesses and own their houses and so on, but they pursue a Native Title system that 
pushes Aboriginal people back to their original cultural roots and demands a direct link in their societies 
to the pre-settlement. 

I think Mr Chaney is right.  I like the fact that this bill seeks to attempt - in this case, at the Rudall River National 
Park and the Gibson Desert Nature Reserve - to bring in an element of ownership within the broader communal 
ownership of native title, and also joint management, which I think is something that, as the member for Capel 
said, should be applied in the vast majority of our national parks, if not all of them. 

Dr S.C. Thomas:  As long as you define the outcomes; as long as you have a set of outcomes at the end of it that 
say, “These are the responsibilities and these are the outcomes”, and you measure that, then I think it’s a very 
good idea. 

Mr B.S. WYATT:  I think the member is right.  This legislation does not preclude that.   

Dr S.C. Thomas:  But it doesn’t deliver it either, and we need to deliver it at some point. 
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Mr B.S. WYATT:  The member is right, but that is not the place of legislation.  Legislation can set the 
parameters within which we operate and deal with each individual native title group and native title holder on 
their own merits.   

The member for Moore suggested that he was concerned about the protection afforded by class A reserve status 
to the Rudall River region, but he also wanted it to be more of a commercial success.  How to manage both is a 
difficult question, and I certainly do not have the answers.  I am not criticising the member for Moore; I think he 
has perhaps identified one of the key points with the problem that he and, I think, all members face, which is 
how to use native title in such a way as to create, as the preamble states, the use of such land for economic 
purposes.  It is not an area in which any government has managed to succeed in any great measure, but I think 
Western Australia has, perhaps, done a lot more than most state governments.  That is because commercial 
operators and Aboriginal groups in Western Australia have been better advised about how to use their native title 
rights. 

Professor Ciaran O’Faircheallaigh of Griffith University - again, a person with whom all members of the house 
are no doubt familiar - recently spent some time analysing the native title process and, broadly speaking, he 
came to the same conclusion as Fred Chaney.  He recently wrote a journal article entitled “Aborigines, mining 
companies and the state in contemporary Australia: A new political economy or ‘business as usual’?”  He 
considered that the institutions of native title and the effect these have had on the content of native title outcomes 
were not complementary at all.  The problem is a system in which successful native title outcomes occur despite 
the native title process that has been created.  That is the background from which this bill has originated, and it is 
why state agreements tend to be a lot more successful.  This is something that the Western Australian 
government has been good at for many years.  Under the broad parameters of state agreements, governments can 
bring interest groups and stakeholders together in order to get much better outcomes than is the case with the 
Federal Court process, which has become completely and utterly unworkable.   

I refer again to the preamble to the Native Title Act and the words “the use of such land for economic purposes”.  
I bear in mind the fact that Rudall River National Park is a class A reserve.  I have been to a small part of that 
national park.  It is a large park, as the member for Cottesloe highlighted.  It is a quite spectacular part of 
Australia.  The member for Moore raised a very good point.  Not many members of Parliament have been to that 
national park.  That is something that the minister should probably consider.   

It would benefit all members of Parliament to be exposed even in a small way to how this bill came about; that 
is, the process of negotiation between the state and the Aboriginal people of these areas.  Members would be 
quite astonished at how such negotiations take place.  It is not a matter of sitting around a boardroom table inside 
an office block.  These negotiations are quite different from that.  It is an interesting process.  I certainly think 
that all members would benefit enormously if they were able to speak to this bill with perhaps some of that 
knowledge behind them.  No doubt the minister will consider the idea of the working group or committee, or the 
mechanism by which that could take place.   

The member for Avon referred to my paper in his speech.  I thank him for some of the comments that he made.  
He was concerned that we are creating a separate regime to deal with Aboriginal people in this area.  The reality 
is that that is what we must deal with under the native title system.  We are working with a federal system.  The 
only way to go forward is by taking it out of the court process.  We have successfully done that in this regard.  I 
know that the Martu people are particularly pleased with this outcome, because it gives them recognition for an 
area that was otherwise excluded from the determination.  I know that they are very pleased to be given joint 
management of this area and that sort of recognition.  The members for Dawesville and Cottesloe raised 
concerns about the sorts of activities that will be able to take place.  I am sure that methods of hunting can be 
worked out in the detail.  The legislation will give the people who live on that land a sense of power and 
ownership over how that part of the world will be managed.  The member for Avon hit on the concern that I 
share; that is, that this should not be managed out of the Perth offices of the Department of Environment and 
Conservation.  It is vitally important that there is real and meaningful management on the land, as opposed to in 
Perth.  I note that the Deputy Premier is nodding his head positively and vigorously, which is good.  If we can 
succeed in that, we will be able to have equal success in other parts of Australia.  I know that the member for 
Cottesloe is particularly interested in the Burrup.  I am confident that similar results could be achieved there.   

There is something that I would like to flag for the Deputy Premier.  The Deputy Premier, as Minister for State 
Development, recently set up a task force to look at the resources off the Kimberley coast.  We are now in a 
situation in which the state needs to come up with a Kimberley plan, for want of a better word.  The Kimberley 
is considered by people both in Australia and internationally to be a final frontier - a land that has not changed a 
lot in thousands of years.  The Kimberley has amazing art and amazing potential, which I do not think has yet 
been tapped in a proper and meaningful way.  This is something that will be raised at the Premier’s job forum at 
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the end of November.  A Kimberley plan would have the capacity to enable a sensible management regime for 
the entire Kimberley, which does not exist at the moment.  Access to land and art sites is usually controlled by 
the owners or leaseholders of stations, which is not really sustainable in the long term.  Once this legislation is 
bedded down successfully, the government will then need to look at the much bigger picture.  In the long term, 
that will enable people in the Kimberley to have a more significant economic stake in the development of the 
Kimberley, whether through tourism, resources or agriculture.  It would certainly also mean that tourism would 
not operate in an ad hoc way, which tends to create more problems and costs more resources than it otherwise 
should.   
Mr C.J. Barnett:  I concur with that.  I think that is a very valid and well-placed comment.  You mentioned the 
Burrup.  My greatest disappointment about the Burrup rock art issue concerns not so much the individual pieces 
of rock art but that it never came before this Parliament.  I fear, and this may be what you are referring to, that 
development of offshore liquefied natural gas or development in the Kimberley itself will happen outside this 
Parliament.  If this Parliament does not take some responsibility for the Kimberley, such as through your 
Kimberley plan, we will lose control of the Kimberley and northern Western Australia.  That is absolutely 
inevitable.   
Mr E.S. Ripper:  Would you support a state agreement for that area? 
Mr C.J. Barnett:  For the Kimberley? 
Mr E.S. Ripper:  For a gas processing project there?   
Mr C.J. Barnett:  I have said before, and I will repeat again, that every major LNG project should be subject to 
a state agreement.  The weakness of the Pluto project is that it has no parliamentary backing.  It does not have 
that.   
Mr B.S. WYATT:  That is exactly right.  A state agreement for gas projects in the Kimberley is an important 
part of the broader Kimberley plan.  I have said a number of times publicly that my great fear for the Kimberley 
is that gas production will go completely offshore.  If that happens, the Kimberley and the state will have lost a 
wonderful opportunity.  I have made that position clear to many people in the Kimberley.  We have a wonderful 
opportunity to really redefine the regional governance issues that I bang on about time and time again, as well as 
the access and equity issues of who actually benefits from the natural resource lottery.  That is what it really 
comes down to; that is, those parts of the world that are lucky enough to have significant resources, as we do.  
The Kimberley plan needs to be worked on as soon as possible, because if we do not do that, much of the long-
term potential, such as with tourism, will otherwise be lost.  We are seeing that with some of the art in the 
Kimberley at the moment.  Anyone who has seen any of the art in the Kimberley would no doubt agree that it is 
exceptional.  The great tragedy is that people who live in other parts of the world often have a greater 
appreciation of that art than do many Australians.  That is part of a broader opportunity.   
I think this bill is a good way forward for the Rudall River region.  The Martu people will be very happy with 
this outcome, because it recognises their contact with the national park.  This needs to be considered in the 
broader picture of the Pilbara and Kimberley.   

Mr C.J. Barnett:  I do not have a problem with what you are saying, but what about the cancelling of the 
A-class reserve status?  That is the legal point.  That is the point before the Parliament.   

Mr B.S. WYATT:  Absolutely.  I actually think that the same outcomes will occur under this proposal as under 
the national park system.  The member for Moore said that he wanted to see bigger outcomes from this 
legislation.  I do not think that native title has ever been able to deliver on the hopes and aspirations that 
everybody had when the legislation was passed.  The preamble to the Native Title Act says all sorts of wonderful 
things.  I referred previously to the words “the use of such land for economic purposes”.  The Native Title Act 
has never really enabled that because of the court processes that have sprung up.  The best way to get economic 
outcomes for the use of land by Aboriginal people is through such things as state agreements and things outside 
the legal process, such as this bill, which has been brought to the Parliament by the Deputy Premier.   

MR E.S. RIPPER (Belmont - Deputy Premier) [12.49 pm]:  I thank members very much for the spirit in 
which the debate has been conducted.  I would like to reflect on the remarks that have been made by members of 
this house before I provide a substantive response.  I would also like members of this house to reflect very much 
on the deep emotional attachment to these two pieces of land that the Martu and Ngaanyatjarra people have.  
Debate interrupted, pursuant to standing orders. 
 


